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Dear Mr. Caton: ' q
Pursuant to Section 1.1206(2) of the Commission's Rules, I have attached a summary

of an ex parte presentation made on behalf of Commco, L.L.c. ("Commco") in connection
with ET Docket No. 95-183 and PP Docket No. 95-183, which was delivered to Chairman
Hundt today, August 12, 1996.

If you have any questions..aheut this matter, please call me at at (202) 457-6340.
/ ,

/ :

( V,err,t.,ruly y.ours, i/' ,,/j;.1.
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PATTON BOGGS, L.L.P.

MEMORANDUM

TO: The Honorable Reed Hundt

FROM: Stephen Diaz (::;avin and John Fithian

DATE: August 9, 199f)

SUBJECT: Processing Freeze on 39 GHz License Applications

Our client, Commca, L.L.c. of Sioux Falls, South Dakota, intends to use 39 GHz
authorizations for a new "last mile" wireless service. Last December, the Commission
froze the processing of applications of Commco and several other companies in the 39
GHz Band of frequencies, ostensibly for the purpose of retroactively applying auction
procedures to the areas where their applications were pending. Most of the applications
had already been amended to remove frequency conflicts. For legal and equitable reasons
alone, because of the freeze's retroactive scope, we would urge the FCC to resume the
processing and granting of all such applications amended on or before December 15,
1995. Here, however, we wish to underscore an inequity whose harm extends beyond the
39 GHz companies to the consumer: the potential damage done to competition if this
freeze is left in place.

In mid-1994, Commco and several pioneering entrepreneurial companies (the "39
GHz companies") owned bv principals with long and proven track records in all aspects of
the telecommunications industry began filing applications for point-to-point microwave
licenses in the 39 GHz barld. They saw the opportunity, through development of a new
technology, to provide new kinds of communications services over a small portion of these
little-used frequencies. Among those services is an array of new wireless "last mile"
technology for businesses and individual consumers in the local loop. The 39 GHz
companies would provide Joice and data services, as well as "state of the art" features to
frequencies which are still virtually unused (an advantage for high speed data
transmissions).

All this would be exciting were it only to be applied to the lucrative
urban/commercial portion of the local loop, which seems the exclusive focus of many
larger telecommunications companies, and which indeed remains dominated, in most
markets, by a single service provider. The 39 GHz companies wish not only to serve
larger markets, but also seek to reach beyond them to areas with fewer choices. If you
review their application areas, you will see that several of the 39 GHz companies have
specifically targeted smallf'r cities and rural areas. They wish to provide a competitive,
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wireless alternative, offering a full array of services for small businesses, residential
consumers and, eventually, the rural market, all of which seem otherwise destined to be
underserved for a long time in a wire-lined world.

Although the new services would initially be concentrated in more densely
populated areas, much like cellular telephone service, the 39 GHz providers are relying on
serving suburban, small town and rural areas within 2 to 5 years. Moreover, also like
cellular, increased demand for equipment to provide service and improvements in
transmission, reception and customer set equipment will all stimulate sufficient customer
demand to allow penetration into more, and more distant, outlying areas. In the past 18
months, the cost for one unit to connect to the network has been reduced by 50% and
should continue to decline at a rapid rate over each of the next 12 to 18 months. Parity in
small telecommunications markets is, therefore, a central element in the business plans of
many 39 GHz companies.

The wireless technology offered by the 39 GHz companies can help the local loop
evolve beyond a mere resale environment. Moreover, if America is to remain competitive
in business and education into the next century the most complex telecommunications
services must be available everywhere, not only in the most lucrative urban markets.
Technological innovators like the 39 GHz companies will, if given the opportunity, be key
players in realizing the goals of facilities-based competition and universal service.

On behalf of Commco, we urge the FCC to lift the freeze on the 39 GHz Band that
presently blocks the rollout of this very promising technology and process those
applications for those frequencies amended on or before December 15, 1995 for grant, so
that many more local markets may experience the lower prices and more and better
services that competition will inevitably bring. Further, to the extent that the freeze is tied
to the FCC's ultimate action on the rulemaking regarding the 39 GHz band, it should be
uncoupled as soon as possible to allow the 39 GHz companies to proceed to build their
systems.
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February 9, 1996

~h. Honoraele Reea E. Hundt
Chairman
Federal communications Commission
~919 M Street, N.W.
Wa.hington. D.C. 20S54

Oear Chairman Rundt:

We cc:tinue to support your efforts and those of t:.he en~ire
Federal Communications Commissior. ("Commission- or "FCC") to
carry out t.h. intent. of Co::qre•• :::at·ehe Commission grant
mutually exclusive applications for authori:ations in certain
radio services on the basis of com~eeitive bidCing, a8 authorizec
ay the ~s audget Reconciliation Act of 1993 (W1993 BUdqet
Act" or ", 93 Act") .

In granting authority to ene FCC to award :uch authcri:z:ations· by
auction, COng;-e•• expressly llmitec:l that authClrity to situat.ions
invclvinq mutually exclusive a.pplicaticna. Moreover, Section 117
of the 1'93 Budgee Act, now codified at 47 O.S.C., section
309(j) (6) (S), directed the Commis.icn to make every effort to
avoid mutually exclusive application situations by Wle. among
other thincgs, of eng'ineering solutions such a. frequency
c:oordinaej.on and aDlenCments t.o eliadnat:.e mutually exclusive
situaeion~. The opport~ty to generaee revenues was .noe to be
used as juseification.for ~gncrinq ehis d1rection.

While some segments of the induscry have expressed concern aDQUt
Commission act:.ion regarding allocation of specific: portions of
t.he electromagnetic spectrum, our concern 1s with the larger
issue of Commission implementation of Congr.ssionally-imposed
responsU,ilities under the ' 93 Act. We an particularly
interested in the Commission's ereatment of .it's auction
authorit:y under the Nori.ce or Proposed Ru.lemaJciJ1g aDd Order. FCC

. 95-500, (the "Order") covering the proposed revision of rules
governinq processing of 39· GHZ applications.

We wholly support spectrum auct:.ions, where reaaon&ble,
apprcpriaee and truly representati-ve of cemgre••i011al intent. By
virtue of either completing ehe applicat~on proce.. or ..and1ng
already submittea applications to eliminate mutual exclusivity
concerns, applicant.s have in essence eatablishac:i. a fairly
reasonable expectation that they would not be subjected to ene
c:cmpetitive bidciinq process. In considering the public interest



to genera~e revenues unQer :~a '~3 -Ac:. CQ=q=~ss determined ~:ac
~he promc~iQn of more cQmpeei~ive services ~Qr t~e pu=li~ ~na

more efficient usc of sp.C~~Jm ~ere of paramount :mpo=~~nc~ when
compared to allocation by competiCive bidding.

It therefore seems anomalous co the clearly expressed intenc of
Congress within the Act tnat appli;ants who have completed the
.pplica~ion process would :~.equently be exposed to havinq to
compete for that sp.c~rum in auc~ions. Clarification of the
Commission's reasoning and interpretation of i:'5 auction
authority unde~ the 1993 Bucgct Act would be appreciated.

u for your prompt attention in this matter. We look

tQya~



tinittd $attJ~tt
WASHINGTON, DC 20510

August 6, 1996

The Honorable Reed E. Hundt
Chairman
Federal Communications Commission
1919 "M" Street, N.W.
Washington, D.C. 20554

Dear Chairman Hundt:

We write to urge the FCC to resume the processing and granting of all non­
competitive applications in the 39 GHz Band of frequencies that were amended on or
before December 15, 1995, all of which have been subject to a processing freeze initiated
by the Commission last December.

On December 15, 1995, the FCC released a Notice of Proposed Rulemakini and
Order, FCC 95-500 (the "Order"), which seeks to apply competitive bidding procedures to
the 39 GHz Band of frequencies, even with respect to already pending non-competitive
applications, many of which had been amended at the FCC's request to remove frequency
conflicts. Many perfected applications are affected by this rule change, which the FCC has
imposed retroactively. This delay is preventing the roll out by some small entrepreneurs of
pioneering new wireless "last mile" technology for the local loop that would bring
competition to local markets now primarily dominated by one service provider. We hope
that the FCC wilt lift the freeze on the 39 GHz Band and process pending authorizations
for grant, so that many local markets may experience the benefits of competition (lower
prices and more and better services) that this new technology will bring.

We feel that the retroactive nature of the freeze is inequitable. The Order may also
run afoul of the intent of Congress to limit the FCC's authority to submit pending
applications to auction under the Omnibus Budget Reconciliation Act of 1993, and may
violate a congressional directive to the FCC, now codified at 47 U.S.c. 309(j)(6)(E), to
avoid mutually exclusive situations by utilizing frequency coordination and application
amendments. The processing freeze ignores this directive by preventing the processing of
amendments that would eliminate the mutually exclusive status of many applications.

Perhaps just as distressing as the legal problems posed by the freeze, however, is its
practical effect, which blocks the deployment of very promising technology that would
benefit underserved populations. In addition to serving the major cities that are the
exclusive focus of some larger telecommunications competitors, several of the 39 GHz
companies have specifically targeted smaller cities and rural areas, which have even fewer
competitive alternatives. The 39 GHz companies will make available both voice and data
services and bring "state of the art" features to these markets on frequencies which remain
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largely unused (this fact is actually an advantage for high speed data transmissions),
providing a competitive, wireless alternative for small businesses and residential
consumers.

The FCC's action in freezing the pending 39 GHz applications frustrates the
principal policy enunciated in the Telecommunications Act of 1996: "to promote
competition and reduce regulation in order to secure lower prices and higher. quality
services for American telecommunications consumers and encourage the rapid deployment
of new telecommunications technologies." The freeze delays the deployment of a
promising source of such benefits for the Nation. We therefore urge you to resume the
processing and granting of all 39 GHz applications that were amended to remove conflicts
with other applications on or before December 15, 1995.

Moreover, and finally, we strongly urge the FCC, once it has corrected this situation
by lifting the freeze, to make sure that any build-out requirements in its eventual
rulemaking on the subject are reasonable. Requiring an excessively large or speedy
build-out by the 39 GHz companies would not only doom their efforts from the start, but
would also frustrate, as does the freeze itself, the intent of Congress clearly expressed in
the Telecommunications Ad' and related laws.

~a.'~'1'~

~~===-

cc: All FCC Commissioners.
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August 2, 1996

The Honorable Reed E. Hundt
Chainnan
Federal Communications Commission
1919 M Street, NW
Washington, DC 20554

Dear Chainnan Hundt:

We write to urge the FCC to resume the processing and granting of non­
competitive applications in the 39 GHz band of frequencies that were amended on or
before December 15, 1995. The retroactive nature of the current freeze is inequitable.

The FCC's December 15, 1995 notice ofproposed rulemaking appeared to apply
competitive bidding procedures to the 39 GHz band of frequencies, including already
pending non-competitive applications which had been amended at the FCC's request to
remove frequency conflicts. We have concerns that such a rule change may violate both
the intent of Congress to limit the FCC's authority to submit pending applications to
auction under the OBRA 93 and a congressional directive to the FCC to avoid mutually
exclusive situations by utilizing frequency coordination and application amendments.
The processing freeze seems to ignore this directive by preventing the processing of
amendments that would eliminate the mutually exclusive status of many applications.

This delay is preventmg the implementation of new wireless "last mile"
technology for the local loop that will bring competition to local markets now dominated
by one service provider. In addition, the practical effect of the freeze is the blocking of
deployment of promising technology that could benefit underserved populations. Several
of the 39 GHz companies have specifically targeted for service smaller cities and rural
areas, which have even fewer competitive alternatives.

The principal policy of the Telecommunications Act of 1996 was "to promote
competition and reduce regulation in order to secure lower prices and higher quality
services for American telecommunications consumers and encourage the rapid
deployment of new telecommunications technologies." We urge you to resume the
processing and granting of 39 GHz applications that were amended to remove conflicts
with other applications on or before December 15, 1995. Finally, we urge the FCC to
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make sure that any build-out requirements in its eventual rulemaking on the subject are
reasonable.

Thank you for your consideration of this matter.

Sincerely,



Dear Chairman Hundt:

Sincerely yours,

July 9, 1996
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UNITED STATES aCNAT&

WA.HINCITON. D. C.20510

I would like to CDCOW'IIC you to resume the Processini and
arantml,.of all noncompedtivi applications in the 390Hz Band of
~uencies that were amended on or before December 15, 1995. ,

1)c action to freeze these pending 390Hz applications will
neither .~mote competition nor provide higher quality
telecommunication services for American consumers. In fact, the
retroactive nature of this proposed rulomakinl may be both unfair,
and not in compliance with Congressional intent.

Your favorable consideration ofthis requut will ensure that
many ofAmerica I s smaller cities and rural areas will have access to
competitive "state-of-the-artU wireless alternatives for voice and data
services. With best wishes, I am

The Honorable Reed E. Hundt
Chairman
Federal Communications Commission
Washinaton, D.C. 20554

T.-EMf LOTT
"".aa•••,..",
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April :, 1996

The HoIIarab1e Rad E. BuDdt
CbairmaD
1=cci=al Coa1mUllinr jcms Commisaion
1919 M SU-, ltama 114
Wuhiarcon. D.C. 20554

Dear Chairmaa Hura:

A' you bowl, U. OIImiius Budpt "'cm".iOft MJ. of 1993 (eba "Buel.. Mot;
IIIlborizcd the Pedra1~ Comtaissian ('7CC- or -c:o.aillioa-) to aWUl1
Iic:enleS from &11lOIII y exclusive a,plk;ariaal by DIIIID of ~11ve biddiaa. W.
support the FCC in ill vor 10~ the CoIIpaI-.&~ IIIpftliDI me
s1MlClrum a.uaion process and applaud the SUcc:e••, that me Camlllillicm bas achiaveG i.a tbis
reprd since 1993.

We are a:mc:erned. bowevc. aDeM CcmmiIIicm a=ons in avo~ runumls which
fNCZe the: pt'DCeuinc of ....:uions. padilla ID opea-eadld ualilioG 10 co..,..oDva biddiDI.
The: first WIS issued by the Coamrinion on Dc:I:8mber 15. 1995 in ita Nq!iSC gf "Wi.
IYmMin, Ind 0njFr. Pee 95-500 (the 39 <Db. Bud Order). In tms 0Jdei', tbe CoamiSlicm
froze the prccessiDl of~ tbat Weft ia&endeci to remove~y caatJicrs. Tbe
sltCcmd wu i... by the Commillion on .FebnIary 8, 19M ill its Nrjp gf p....
Bylcmakins. FCC 96-11 (the PaPs NPRM). In thU Ord8r. die CommiAiOll fna the
p",casin~ of new appIic:uions for all pacinI channels other man aatioawide cUnnels.

It .".us to us the Cammiuion has wean a "oac .. tics &11- --= by fmainl
the m&us quo in order to I UIDSition to com1*iUve biddine, coacraa exprally Jim_
the Commwion's -aority to &imalions involvinl mmulUy ac:1a,.ivc appIicaioas UJd,
moreover. dirlcled ,be eo.miuion to avoid 1D1IlU&1ly ""'Ch1.We apptiaIIiaaI "-dona. By
f,..me the procaaiDr of ......cy cocm:liJWicm &lid appticIIi.oA .m.--.-s iD me 39 GBz
Order. the Commiuian i&~ Uw s;npricm of matuaUy acluaiva ealrq.iD, apptiCllioal by
not allowinc the pmce'lia. Df amenclmenu which waulcl OIbaIwila al.mare t!Ie me",ny
excwsive swus of lIIUIy ~iq appIicmonl. lbe fl'8Ue would Pi.VeIIl me1JuUd-cnat of the
39 CiHt tcmmunicaUODllynems that will brine complltitioD to a mubt currently dolDiDaled
by one service provider.



~ ........

Similt.." _ PIIiIII '- will paavoat iDalaaDcal Ijcmnn fJ'Dlll amwiDI tbeir
btl' ._. """"*-(11. t it ... ,...,....., an: free 10 apIDCi.

Sadl a~y will c.a sip;e"'D' bIZm to U. IIIIIL11 wiDes_ "be U'C apndDc ill tbia
~1lY COlllpeDDY8 IIIIJi&

W1U1c we tnt ... tbc CO"'Dipjqn hal __ iDIIIim PftI.n&nI mperasU U...e.
u.1bWIy to e4,." ..~ widtiD dIeir own~ C£I-.atI, 1bis~'jDll
wiIl_ briDe service 10 d& ca.DIf ..,..,.. doll DOl WOIk ill a CIIIIia ilia. Slmi1Ir1y,
the Commj'aicm'J dldsial fa pamiz c..-_ beyaad me "au~ COIIIOUr 011.
sa:aaGary llr-sivr bIIis is~, siIIl:e me UDdatyillc Jic:all is c......' Oft me liccmee I a
nltjpgre abi1iry to bid lucCClltu.l1y It aa:ioas. JtadIer U2aD ...1iaaIe till etre= of the f:uz.e,
tbCIC imcrim p:opoal.s provide tunbor a.dvuuapI to tba DaUcmwide caaiBr.

We lie pmjc:uImy c:mDIi_ tlat oac cffc of dd&~ may weD. ba to c:DIt buadnds
of Americus thciI' joba. c:idIcr pI'"'IMDtl)' or r II anrily. W."~ iafonDiiid um OIIC
company. I maaufMaar" s-:ridla ......uaun for pqiDc COIJIIl4I.... baI- orUn for
asyswms drop - QIIi .. a••aualy widI tbe Commission's _DC'''. aI iliat~ - to
..-0. Uta1eu aha CaaniIIiaa ICII swiftly. ttIiI CGIapIIIY wiD 1:le foned 10 ., off.. 10 four
hundred c:mplo~ CanlilUy die Onariuicm sbauld not be in me poaidoD at COIUnI huDlbcis
of p.lnfully employed ,taple their jobs.

'The intat of ecmp.a is c1IIr. no Commiuion'. S)IICUUID M:jsiau &Ie _ simply
to rmente ravcnua bat to provide me bat ad most eflic:iUlt UI& of the specuum UId to
promote competition in the mutalcplac:e•

....
We woujd appra:iarc if you would advile Ui u to tbe Commjssion's ruinMie for

im"osing the f1'lCZa in the twO pmc-tincs uc1. proVide us witb a dale by wbic:h the
Comm'iss\on expects co beIin Proceui1t1 applications.

In adc1ilion. we ICJ'Dqiy encaurap!he CommiJJion to review ucl ftNisit the twO Orders
in question with these thoUlhrs in mind.

We appreciate your mcmion to these imponanL matlCn uad look forward to your
rclponse.

Sincerely yours •

..... t ,.. . ~ ..- , . ~ .
~"'. '. ":'II .';' 'P"~:J.~

~':""'le-::Th=-OID--U""':J~.~B:::IIe~y-.~Jr-.

Chairman
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Tbe Honorable Reed E. Hundt
Chairman
PedIn1 Communications Commission
1919 M Street. NW
Washington. DC 20554

Dear Chairman Hundt:

I write to express my suppon for you and the Federal Communications Commission (FCC)
to continue processiDIlDCi .-tiDI allnOD~ve appJicatioas for operating
authorizations in the 391i1a11e1U (OHz) BIDd 0 fi'equeades that were lUMnded on or
before December 15, 199~ aU of wbich have bee.a subject to a p.roc:a1iDS fr=zc initiaccd
by the FCC on that date. which subjects this section of specuum. retrOaCtively to auction
procedures.

One company ,reatly aff8Cl8d by the fn:eze is Commco. L.L.C.• of Sioux Falls. in my
home state ofSouth DakDca. I urp this action not oaly on their behalf. however. but also
for the several other~ 390Hz~all of whom seek to offer
pnxnisiDg teehlLo1opes OYer tbis pm'iously . and ipoICCi specttum area. For
reasons ofequity aDd faiP'II, 1ask you aDd the Commission to immediately tab all
actions necessazy to end this Processinl fr=zc.

The fmeze belan on Decaaber is. 1995. wbcD tb& FCC re1cascG a Notice ofPupMd
BJll'ekjpl and Order. FCC 95-500 (the "Qrdcrtf), wbich would apply cOlllpCtitive
bidding proceciuIes to app1ja.Drs tor authorization in the 39 GHz Band. The Order is
without precedent. in that it would apply those proceduIcs relTOaetiwlly to already pending
non~ompetitive applications. many of which had been amended at the Commission's
direction to rcmDve frequm:y conflicts. The applicaliODS bad thus been submiUcd.
amended. and perfected according to the Commission's estab1isbed application procedures.

I find the~ve'- ofthis Ii=z:c 10 be cIarIy iDcquiIobIeF COD1plIIIics
which spent mn.:. effon ana dollars. and. which orgaJJized busm.ess in mliancc upon
the pre-freeze procedures. '!be freeze also seems to fly in the fllCe the express intent of
Congress to limit the scope of the Commission's auction authority to the submittal of only
mutually exclusive applications to auction procedures UDder the Onmibus Budget
Rc:conciliation Act of 1993. aDd. may ..... _ Coapas'~ 117 oftbat
Act. which has siDee been codified 3147 U.S.C. 309(j)(6)(E), to a id mutUally exClusive
situations by utilizing fnlqueacy coordination aDd applkation 15. The fReze
ignores this congressional directive by preventing tbe processing 0 dmentS that
would. eliminate the mutually exclusive status of many applications. Congress 'eatainly did
not intend for the geDeration of revenues to be used as a justification for circumventing its
di.n:ctive in this mannet'o :
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The • aDd equitable problems posed by rettoaeti.vity. however. are no more epegious
thID me impectinm tbe J)I.O*siDg fteea poses to some m.ll entteprcneurs, lib
~o. in tbeir etrons to ron out pioneeriDa new wireless tedmology for the "last.milc"
of tba local loop. Tbis~would briq competition to local mazkets now served
pdmarily by a siDII& telem·*PJak'arioas provider. Ifthe PCC would act quickly to lift the
fIea& on the 39 GHzBa aad process peuc:liq authorizations for gram, many local
markets will ~ieDce lower prices and better-services more quickly. which are the
ultimaIe benefits ofcompecition.

Moreover. aDd of particWar CODCCm to South Dakota aDd otbe.r states with substantial small
town aDd rural populaticms. me 39 GIh applicants seek to SO beyond~ly serving major
cities aDd their lucralive bn si1MSS ma:ricets, which seem to be the solc tqcts of many larger
co1l'JD1UDieations providers. Sc~ 39 GHz companies have specifically talaeted smaller
cities aDd rural ml.1:kets, which bave even fewer competitive al.tematives. Ifthe
Commipion lifts the freeze. tbese companies will seck to provide voice and data services,
as well as other "state of the art" featurc&, to small businesSCI and residential cousumers in
these areas, using new tedmologies over underutilized spectrUm.

If left in Place. the FeCs processing freeze of pending 39 GHz applicatious will only
serve to frusaaEe the promotion of competition ancl all of its beDefiis for coasumers and the
.napicI deployment ofnew communications teelJno1olies The faleze is delaying the
deployment of a very promising source of such beDefits for rural states like South Dakota,
aDd for the NaDon. I tbaefoft: urp the Commissioa to lift the freeze immeetiateJy.
FmthmnoJ:e., I urp the Commission to e.asure that the bulld-out requirement in any .
eveDCUallUle maida, OIl the subject is reasonable. Any requitemeut for a builci-out so lqe
or quict that it would UDdenDine the efforts of the 39 GHz companies would. in the same
manner as the freeze itself. also fmstraIe the promotion of competition.

I once aaain wish to voice m.y support for the FCCs cOtJlTl1Clldablc cffons at
implementation. and urge the Commission to resume the processing and grantiuc of al139
GHz applications that were amended to remove the conflicts with the other applications on
or before December 15. 1995.

51

'"~JOlmson
McmberofCo

cc: All FCC Commissioncrs.
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